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 1.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION TO QUASH SUBPOENAS DUCES TECUM  (JP Morgan) 
FILED BY JUMOKE OYEDELE, PETER ESHIETT 
* TENTATIVE RULING: * 
 
The Court lacks time and resources to handle this discovery dispute and therefore appoints 
James Wickersham, Esq., 500 Ygnacio Valley Blvd., #220, Walnut Creek, CA as its CCP 639 
Discovery Referee.  An order will be forthcoming. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION TO QUASH SUBPOENA DUCES TECUM (C&C Capital) 
FILED BY JUMOKE OYEDELE, PETER ESHIETT 
* TENTATIVE RULING: * 
 
See Line 1. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00877 
CASE NAME: SPARDA VS. PALAZZO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court wishes to speak with the child’s Guardian ad Litem since the child has not 
completely recovered from the effects of the accident.  He is therefore requested to appear 
with his attorney. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01531 
CASE NAME: FRANCISCO SIOSON VS. WELLS FARGO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY FRANCISCO J. SIOSON, PRISCILLA S. SIOSON 
* TENTATIVE RULING: * 
 
Denied.  See tentative rulings of 8/22 and 10/12/18 
 
 
NOTE: If Plaintiff’s Counsel wishes to argue the Tentative Ruling personal appearance by the 
Attorney of Record is required. 
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 5.  TIME:  9:00   CASE#: MSC17-02277 
CASE NAME: MIGUEL CASTILLO VS. RAUL RAMIREZ 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY MIGUEL CASTILLO 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02341 
CASE NAME: MARINA PETRI VS. SAN FRANCISCO 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY MARINA PETRI 
* TENTATIVE RULING: * 
 
Granted.  Although Defendant provided timely responses to discovery, no timely verifications 
were served, including up to the time Plaintiff’s motions were filed.  Defendant, therefore, shall 
provide full and complete responses to all discovery, without objections within 14 days of the 
date of this hearing.  In addition, Defendant shall pay to Plaintiff’s attorney within 14 days of the 
date of this hearing the amount of $1,460.00 as and for sanctions. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02401 
CASE NAME: MENDOZA VS. ALVAREZ 
HEARING ON MOTION FOR ORDER FOR PUBLICATION & FOR EXTENSION OF TIME 
TO SERVE  /  FILED BY MARIA MENDOZA, et al. 
* TENTATIVE RULING: * 
 
Granted.  Defendants have avoided service of process, thus necessitating the publication. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02401 
CASE NAME: MENDOZA VS. ALVAREZ 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS 
FILED BY MARIA MENDOZA, et al. 
* TENTATIVE RULING: * 
 
Granted.  Attorney fees of $2,874.96 and publications costs of $450.00 are awarded to plaintiff 
against defendants, jointly and severally, for evading service of process in this matter. 
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 9.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON  VS.  E2 CONSULTING 
HEARING ON MOTION TO STRIKE PORTIONS OF E2'S AMENDED CROSS-COMPLAINT 
FILED BY PAXON ENERGY AND INFRASTRUCTURE, et al. 
* TENTATIVE RULING: * 
 

Cross-defendants’ demurrer to E2’s First Amended Cross-Complaint (“FACC”) is 
overruled in part and sustained in part, with leave to amend.  Any amended complaint shall be 
filed and served on or before November 7, 2018.  The basis for this ruling is as follows. 
 
 Second Cause of Action, Breach of Duty of Loyalty:  
 
 The demurrer to this cause of action is overruled.   
 
 E2’s FACC seeks damages for unfair competition and other torts allegedly committed by 
a former employee, cross-defendant Behroyan, and Behroyan’s limited liability company, Paxon. 
 
 In pertinent part, the FACC alleges that Behroyan became E2’s employee on July 15, 
2013.  (¶ 6.)  E2 has had a Master Services Agreement with PG & E since November 10, 2014 
to provide project management and consulting services.  (¶ 8.)  Behroyan established Paxon in 
August 2016.  (¶ 7.)  PG & E hired E2 for the Cross Bore Project on April 24, 2017 and the 
Stations Project on August 28, 2017.  Behroyan left her employment with E2 on July 31, 2015.  
Behroyan worked on the Cross-Bore project while she was still an employee of E2 (¶ 10), and, 
inferentially, she and Paxon worked on the Stations Project while she was solely affiliated with 
Paxon.  (¶ 11-13.) 
 
 Cross-defendants argue that E2’s cause of action for breach of loyalty is 
undermined because E2 entered into an independent contracting relationship with Paxon, 
while knowing of the alleged breaches of duty, and that this constitutes waiver and ratification of 
any such breaches. 
 
 Waiver and Ratification are defenses and present questions of fact.  (See Smith v. 
Selma Community Hospital (2008) 164 Cal.App.4th 1478, 1506; Streetscenes v. ITC 
Entertainment Group, Inc. (2002) 103 Cal.App.4th 233, 232.)  They are not shown unequivocally 
to have occurred on the face of the pleading.  The FACC does not disclose exactly when during 
her employment Behroyan breached her duty of loyalty or when E2 discovered the breach. 
 
 Third Cause of Action, Intentional Interference with Prospective Business 
Advantage: 
 
 The demurrer to this cause of action is overruled. 
 
 The elements of a claim for intentional interference with prospective economic 
advantage are:  (1) an economic relationship between the plaintiff and some third party, with the 
probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 
relationship; (3) intentional acts on the part of the defendant designed to disrupt the relationship; 
(4) actual disruption of the relationship; and (5) economic harm to the plaintiff proximately 
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caused by the acts of the defendant.  (Korea Supply Co. v. Lockheed Martin Corp. (2003) 
29 Cal.4th 1134, 1153.)   
 

As to the third element, the plaintiff must prove that the defendant's conduct was 
wrongful by some legal measure other than the fact of interference itself or, in other words, that 
the defendant engaged in an “independently wrongful act.”  (Id. at 1153 and 1158; see also JRS 
Products, Inc. v. Matsushita Electric Corp. of America (2004) 115 Cal.App.4th 168, 180.)  “[A]n 
act is independently wrongful if it is unlawful, that is, if it is proscribed by some constitutional, 
statutory, regulatory, common law, or other determinable legal standard.”  (Korea Supply, 
supra, 29 Cal.4th at *1158-1159.)  “A plaintiff need not allege the interference and a second act 
independent of the interference. Instead, a plaintiff must plead and prove that the conduct 
alleged to constitute the interference was independently wrongful, i.e., unlawful for reasons 
other than that it interfered with a prospective economic advantage.”  (Stevenson Real 
Estate Services, Inc. v. CB Richard Ellis Real Estate Services, Inc. (2006) 138 Cal.App.4th 
1215, 1224.)   
 
 Here, the FACC alleges that Behroyan’s actions were carried out in violation of law and 
involved the use of trade secrets.  (¶ 26, 27.)  Misappropriation of a trade secret is proscribed by 
statute.  (See CC §§ 3426.2, 3426.3; Courtesy Temp. Serv. v. Camacho (1990) 222 Cal.App.3d 
1278, 1291-1292.)  Thus, the FACC adequately alleges an act that is independently wrongful.  
E2 has sufficiently alleged the third element of the cause of action, which is all that cross-
defendants claim is deficient.  
 

Fourth Cause of Action, Negligent Interference with Prospective Business 
Advantage: 

 
The demurrer to this cause of action is overruled.  The elements of a cause of action for 

negligent interference with prospective economic advantage are that: “(1) an economic 
relationship existed between the plaintiff and a third party which contained a reasonably 
probable future economic benefit or advantage to plaintiff; (2) the defendant knew of the 
existence of the relationship and was aware or should have been aware that if it did not act with 
due care its actions would interfere with this relationship and cause plaintiff to lose in whole or 
in part the probable future economic benefit or advantage of the relationship; (3) the defendant 
was negligent; and (4) such negligence caused damage to plaintiff in that the relationship was 
actually interfered with or disrupted and plaintiff lost in whole or in part the economic benefits or 
advantage reasonably expected from the relationship.”  (North American Chemical Co. v. 
Superior Court (1997) 59 Cal.App.4th 764, 786.) 

 
The only element that cross-defendants challenge here is element number 4, that the 

negligence caused damages in E2’s economic relationships.  However, the FACC adequately 
alleges this both directly and by inference.  The FACC alleges that PG & E chose not to award 
E2 the Cross-Bore Project due to the negligence of cross-defendants.  (FACC, ¶ 11; see also 
¶ 33.)   
 

Sixth Cause of Action, Injunction and Declaratory Relief: 
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The demurrer to this cause of action is sustained, with leave to amend.  This cause of action is 
labeled as one for injunctive and declaratory relief, but only actually alleges a request for 
injunctive relief.  The injunctive relief can be requested in connection with one or more of the 
other counts.  Injunction is a remedy, not a cause of action.  (See Roberts v. Los Angeles 
County Bar Association (2003) 105 Cal.App.4th 604, 618.) 

 

  

10.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON  VS.  E2 CONSULTING 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of E2 CONSULTING 
FILED BY PAXON ENERGY AND INFRASTRUCTURE, et al. 
* TENTATIVE RULING: * 
 
 The motion to strike filed by cross-defendants Behroyan and Paxon is granted, with 
leave to amend within 60 days after E2 takes the depositions of Behroyan and/or Paxon, 
provided that the trial date is still six months away when the motion is filed.  Otherwise, E2 will 
need to seek leave to amend under CCP § 473.   
 

Cross-defendants ask the court to strike certain allegations that support a claim for 
punitive damages. Facts, not just conclusions, must be pleaded to support a claim for punitive 
damages.  Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. 
Sup. Ct. (1975) 49 Cal.App.3d 22, 29.  The FACC does not contain sufficient facts to support 
the punitive damages claim.  The allegations are too general. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00327 
CASE NAME: PHILADELPHIA INDEMNITY  VS.  CITY OF ANTIOCH 
HEARING ON DEMURRER TO 2nd Amended EMINENT DOMAIN COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 

The City of Antioch’s Demurrer to the Second Amended Complaint (“SAC”) is overruled 
in part and sustained in part, with leave to amend.  Any amended complaint shall be filed and 
served on or before November 7, 2018.  If plaintiff elects not to amend, the City shall file and 
serve its Answer to the causes of action that remain in the SAC on or before November 21, 
2018. 

 
This is a case involving damage from a fire that started in the Los Medanos Spillway and 

Wasteway (the “Wasteway”) and spread to property owned by plaintiff’s insured, Roem 
Corporation.  Roem’s property is located at 3815 Delta Fair Boulevard in Antioch, California (the 
“Property”).  Plaintiff paid Roem for the loss and obtained an assignment of rights.  It now seeks 
to recover in excess of $1 million from defendant City of Antioch and a contractor the City used 
for weed abatement, defendant Pacific Coast Landscape Management, Inc.  Plaintiff’s complaint 
alleges the legal theories discussed below. 
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First Cause of Action, Inverse Condemnation: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
The SAC alleges that in 2009 Contra Costa County enacted Ordinance Number 2016-

23, which was designed to protect against property damage from fire that spreads due to 
hazardous vegetation.  This weed abatement ordinance applies to “property owners and 
maintainers” and is mandatory.  As of July 7, 2017, the City “failed to maintain a proper program 
of proper inspection and maintenance of the Wasteway.  Further, the design, construction, 
inspection and maintenance plans for the Wasteway were unreasonable and defective.”  (SAC, 
¶ 15.)  Since 2010, the City has directed defendant Pacific Coast Landscape Management, Inc. 
to inspect and maintain the Wasteway free of weeds and hazardous materials.  On July 7, 2017 
a fire started in the Wasteway and spread to the Property. 
 

Article I, section 19 of the California Constitution states, “Private property may be taken 
or damaged for a public use . . . only when just compensation . . . has first been paid to . . . the 
owner.”  Two procedural devices are available to effect this compensation.  The first is an 
eminent domain action by a public entity to take the property.  The second is an action for 
inverse condemnation initiated by a property owner. 

 
“The policy underlying the constitutional provision is to distribute throughout the 

community the loss inflicted upon the individual by the making of public improvements. . . . 
Thus, a public entity may be liable in an inverse condemnation action for any physical injury to 
real property proximately caused by a public improvement as deliberately designed and 
constructed. . . . [¶]  The principle of inverse condemnation, however, will not subject a public 
entity to general tort liability. . . . If a plaintiff is unable to show that the public entity's conduct, 
although negligent, is in pursuance of a public use, an action based on inverse condemnation 
will fail.”  (Yox v. City of Whittier (1986) 182 Cal.App.3d 347, 352.)  “The fundamental 
justification for inverse condemnation liability is that the public entity, acting in furtherance of 
public objectives, is taking a calculated risk that damage to private property may occur.”  
(Id. at 355.)   

 
Inverse condemnation liability is based on the constitutional provision, not on common 

law tort doctrines (Rose v. City of Coalinga (1987) 190 Cal.App.3d 1627, 1633), although 
conduct that amounts to negligence can support inverse condemnation liability.  (See Barham v. 
Southern California Edison Co. (1999) 74 Cal. App. 4th 744, 755 (liability for damages from fire 
resulting from a failure in overhead power line equipment); Aetna Life & Casualty Co. v. City of 
Los Angeles (1985) 170 Cal.App.3d 865 (recovery for damage to homes resulting from a brush 
fire caused by sparks from City of Los Angeles electrical transmission lines).  Liability for inverse 
condemnation can also exist in the absence of fault.  “[A] public entity may be liable in an 
inverse condemnation action for any physical injury to real property proximately caused by a 
public improvement as deliberately designed and constructed, whether or not that injury was 
foreseeable, and in the absence of fault by the public entity.”  (Souza v. Silver Dev. Co. (1985) 
164 Cal.App.3d 165, 170 
 
 Whether based on negligence or strict liability, inverse condemnation liability exists 
rather than liability under the Government Claims Act only if the claim is based on damage 
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caused by dangers inherent in the functioning of the public improvement as “deliberately 
conceived, altered, and maintained.”  (See Barham v. Southern California Edison Co., supra, 
74 Cal. App. 4th at 755.)  If the claim is for an injury caused by an exercise of the police power, 
or by negligence in the routine operation of the improvement that is not related to its function as 
conceived, it will not be allowed on an inverse condemnation theory.  (See Customer Co. v. 
City of Sacramento (1995) 10 Cal.4th 368, 378, 391-392 (barring recovery under inverse 
condemnation theory for damage that had been caused to appellant's convenience store when 
police officers fired tear gas into it to subdue a felony suspect). 
 

“The primary question [in an action for inverse condemnation] is whether there has been 
a ‘taking’ in terms of property damage, destruction, depreciation in market value, or 
dispossession of the owner. . . . This includes losses due to fire.”  (Marshall v. Department of 
Water & Power (1990) 219 Cal.App.3d 1124, 1138 (downed power lines); Barham supra.)   
 

The City claims the first cause of action is defective in several respects.  First, it argues 
the SAC fails to allege the City owned or controlled the Wasteway.  This argument has merit.   

 
The SAC alleges that the Wasteway is located immediately to the west of the Property 

and that portions of it are located on the Property.  (¶ 9.)  It alleges the Wasteway “was for the 
public benefit.”  (¶ 9, 25)  Contra Costa County enacted the weed abatement ordinance in 2009.   
(¶ 10.)  It is applicable to the City. (¶ 15.)  From 2010 to date the City directed defendant Pacific 
to inspect and maintain the Wasteway.  (¶ 16.)   
 

Nowhere in these allegations does plaintiff specifically allege that the City owns or is 
obligated to maintain the Wasteway.  At best, the allegations of the SAC merely imply the City 
maintains the Wasteway and is obligated to do so.  “To state a cause of action for inverse 
condemnation, the plaintiff must allege the defendant substantially participated in the planning, 
approval, construction, or operation of a public project or improvement which proximately 
caused injury to plaintiff's property.   (Wildensten v. E. Bay Reg'l Park Dist. (1991) 231 
Cal.App.3d 976, 979-980.)  Plaintiff should explicitly allege the City owns or controls the 
Wasteway if that is the case, or admit it cannot do so and attempt to justify inverse 
condemnation liability on some other basis. 

 
Second, the City argues the SAC fails to allege that a deliberate policy decision caused 

the harm.  As stated above, the inverse condemnation claim must be based on damage caused 
by dangers inherent in the functioning of the public improvement as “deliberately conceived, 
altered, and maintained.”  (See Barham v. Southern California Edison Co., supra, 74 Cal. App. 
4th at 755.)   Inverse condemnation liability will not lie for an injury caused by negligence in the 
routine operation of the improvement that is not related to its function as conceived.  (Customer, 
supra,)  However, the line between individual acts and policy decisions can be unclear.  Faulty 
maintenance can become an element of construction.  For instance, in Bauer, the court said 
there could be inverse condemnation liability for changing a watercourse even if that change 
occurred during maintenance after original construction.  “The rather obscure line between the 
concepts of ‘construction’ and ‘maintenance’ is disclosed by any attempt to define them in 
mutually exclusive terms and to characterize the raising of a bank of an existing ditch as one or 
the other. If the ‘maintenance’ consists of an alteration of the ditch by raising one of the banks, 
then in a material sense ‘maintenance’ becomes a species of ‘construction.’”  (Bauer, supra, 
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45 Cal.2d at 285.)   
 
Here paragraph 26 of the SAC alleges, “Antioch’s design, construction, inspection plan 

and maintenance plan of the Wasteway was defective, exposing Roem to an unreasonable risk 
of harm from the damage.  Antioch acted deliberately with respect to the plans, taking the 
calculated risk that property in the area, including [the Property] would be damaged.”  These are 
allegations are sufficient to allege a policy decision rather than individual acts of public 
employee negligence.  Whether these allegations are true is for summary judgment or trial.  
This also disposes of the argument at page 7, line 15 through page 8, line 23 of the City’s 
Opening Brief. 

 
Third, the City argues that there can be no liability for inverse condemnation on a strict 

liability basis under the facts of this case and, further, that the SAC fails to allege that the City 
acted unreasonably and negligently.  The City claims that inverse condemnation may not be 
based on strict liability where the public use is a flood control improvement.  

 
While the SAC speaks of the “Los Medanos Spillway and Wasteway,” it does not define 

whether the Wasteway is a “flood control” improvement for purposes of determining whether 
strict liability is available.  The court declines to rule whether strict liability applies based on the 
face of the complaint alone, even when supplemented by the lay definition of “wasteway” that 
the City has provided. 

 
Further, the SAC adequately alleges unreasonable conduct in any event, where it 

alleges that “the design, construction, inspection and maintenance plans for the Wasteway were 
unreasonable and defective.”  (¶ 15; see also ¶ 26 (“Antioch had alternatives to lower the risk.”) 
 

Second Cause of Action, Negligence: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
This cause of action alleges that the City was under a mandatory duty pursuant to 

Contra Costa County Ordinance No. 2016-23 and Contra Costa County Fire Protection District 
(“CCCFPD”) Minimum Weed Abatement Standards to keep the Wasteway free of hazardous 
vegetation and combustibles.  (SAC, ¶ 35.)  The City breached its duty by failing to properly 
inspect and maintain the Wasteway and by having a defective design, construction, 
inspection and maintenance of the Wasteway.  (¶ 37.)  Further, the City failed to keep the 
Wasteway free of hazardous vegetation and combustibles as required by CCCFPD’s weed 
abatement ordinance. 

 
The City argues this count fails to state a cause of action because the Ordinance only 

applies to those who own or possess property and the SAC does not allege the City owns or 
possesses the Wasteway.  It also argues the Ordinance does not impose a mandatory duty on 
the City to take any specific action, and complying with the ordinance requires an exercise in 
discretion. 

 
The court agrees that the demurrer must be sustained because of the absence of 

satisfactory, direct allegations that the City owns or possesses the Wasteway. 
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However, the court declines to issue a ruling now whether the Ordinance or Standards 

impose a mandatory duty on the City.  
 
“Under the Government Claims Act (Gov. Code, § 810 et seq.), there is no common law 

tort liability for public entities in California; instead, such liability must be based on statute. (Gov. 
Code, § 815, subd. (a) . . . One such statute is Government Code section 815.6, which provides: 
‘Where a public entity is under a mandatory duty imposed by an enactment that is designed to 
protect against the risk of a particular kind of injury, the public entity is liable for an injury of that 
kind proximately caused by its failure to discharge the duty unless the public entity establishes 
that it exercised reasonable diligence to discharge the duty.’ . . . A private cause of action lies 
against a public entity only if the underlying enactment sets forth the elements of liability set out 
in section 815.6.”  (Guzman v. County of Monterey (2009) 46 Cal.4th 887, 897.)  An “enactment” 
is defined as a “constitutional provision, statute, charter provision, ordinance or regulation.”  
(Gov’t C. § 810.6.) 

 
“Whether a particular statute is intended to impose a mandatory duty, rather than a mere 

obligation to perform a discretionary function, is a question of statutory interpretation for the 
courts. . . . We examine the language, function and apparent purpose” of each cited enactment 
to determine if any or each creates a mandatory duty designed to protect against the injury 
allegedly suffered by plaintiff. . . . [I]nclusion [of the term “shall”] in an enactment does not 
necessarily create a mandatory duty; there may be other factors [that] indicate that apparent 
obligatory language was not intended to foreclose a governmental entity's or officer's exercise of 
discretion. . . . [¶]  While a public entity's exercise of discretion may often mark the dividing line 
between a duty that is mandatory and one that is not  . . . that line is sometimes difficult to draw. 
. .”  (Guzman, supra, 46 Cal.4th at 898-899 (internal quotations omitted).)   

 
Section 320.4.1 of Ordinance No. 2016-23 states, “No person who has any ownership or 

possessory interest in or control of parcel of land shall allow to exist thereon any hazardous . . . 
weeds . . . or other vegetation that constitutes a fire hazard.”  Section 320.4.2 states, “The 
District shall develop minimum abatement standards . . . . Such abatement standards may be 
modified periodically, as circumstances dictate.” 

 
The SAC fails to make clear whether the City violated the Ordinance by failing to abate 

weeds after a notice to do so or merely by allowing hazardous weeds to exist in the Wasteway, 
as determined by experts after the fact.  The former would present a stronger case for breach of 
a mandatory duty than the latter, but the court is not ruling now whether the latter could suffice.  
It is merely granting plaintiff leave to amend to state its strongest and most specific case before 
it makes that decision.  (See Lopez v. Southern Cal. Rapid Trans. Dist. (1985) 40 Cal.3d 780, 
795 (statutory causes of action must be pleaded with particularity).  An amended pleading 
should cite to Government Code section 815.6, if that is one of the statutes under which plaintiff 
is proceeding.  (See Lopez, supra; Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 
792, 802.)  Given the length and varied provisions of the Ordinance, an amended pleading 
should also cite the specific sections and/or language of the ordinance and the weed abatement 
standards that plaintiff claims impose a mandatory duty on the City. 

 
Any amendment may also shed further light on the City’s third argument, that complying 
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with the ordinance requires an exercise in discretion. 
 

Fourth Cause of Action, Dangerous Condition of Public Property: 
 
The demurrer to this cause of action is overruled. 
 
Ownership of public property is not the sole basis for dangerous condition liability.  

Control is also sufficient.  (See Gov’t C. § 830 (c) (Property of a public entity means real 
property “owned or controlled by the public entity.”)   

 
This is the only cause of action in which plaintiff clearly alleges ownership or control.  

(See SAC, ¶ 47, (the City “controlled . . . inspected and maintained the Wasteway.”)   
 
The City has not cited any authority holding that an allegation of “control” need not be 

accepted by a court in ruling on a demurrer.  Whether the allegation of control is true will be 
determined later.   

 
Further, the maintenance of hazardous vegetation can constitute a dangerous condition 

of public property.  (See Vedder v. County of Imperial (1974) 36 Cal.App.3d 654, 659-660 
(maintenance of large amounts of gasoline and other highly combustible chemicals that caused 
injury to plaintiff when combined with fire started by a private party); Osborn v. Whittier (1951) 
103 Cal.App.2d 609 (unsupervised fire in rubbish dump); Bonanno v. Central Contra Costa 
Transit Authority (2003) 30 Cal.4th 139, 148 (placement of a bus stop not in itself dangerous 
could constitute a dangerous condition “because bus users, to reach the stop, must cross at [a] 
dangerous crosswalk”). ) Based on these cases, the court finds no merit to the arguments at 
page 14, lines 4-14 of the City’s Opening Brief. 

 
The court is not persuaded by the City’s argument that overgrown weeds on public land 

can never constitute a dangerous condition if no member of the public generally uses that land.  
If true, that proposition would exempt the public entity owning land not accessible to the public 
from all hazards that escape the land no matter how negligently the entity maintains the land 
and no matter how much notice the entity has of the danger.  The City has not cited any 
authority that Roem or any other member of the public had to be using the Wasteway for the 
Wasteway to constitute a dangerous condition of public property.  The definition of “dangerous 
condition” is “a condition of property that creates a substantial (as distinguished from a minor, 
trivial or insignificant) risk of injury when such property or adjacent property is used with due 
care in a manner in which it is reasonably foreseeable that it will be used.”  (Gov’t C. § 830 (a).)  
The Wasteway created a substantial risk of injury when Roem’s adjacent property was used 
with due care.  (See Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 799, 
812-813 (thick, untrimmed foliage and trees adjoining college parking lot stairway, combined 
with criminal conduct of third party can be a dangerous condition); Vedder, supra (gasoline 
storage facility couple with third party negligence that started fire can be a dangerous condition).   
The court in Bauer, supra, 45 Cal.2d 276 pointed to no member of the public who used 
the watercourse or the storm drainage system that were held to constitute a dangerous 
condition there.  

 
The case the City cites, Mathews v. City of Cerritos (1992) 2 Cal.App.4th 1380, does not 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/24/18 

 
 

- 11 - 

involve such a fact pattern.  It involves a hill that was used by the public and a plaintiff who was 
aware of the danger before riding down that hill on his bicycle.   
 

Fifth Cause of Action, Private Nuisance: 
 
The demurrer to this cause of action is overruled.  A public entity can be liable for 

nuisance, although such liability is based on a statute outside of the Government Claims Act.  
(See Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 933.)  Nuisance may be alleged as an 
alternative to a theory of dangerous condition public property.  See Vedder, supra; Lussier v. 
San Lorenzo Valley Water Dist. (1988) 206 Cal.App.3d 92, 105.)   Plaintiff has sufficiently 
alleged this cause of action. 

 
As a whole, the SAC is sufficiently clear that plaintiff alleges the nuisance was 

maintaining the Wasteway in such a manner that the weeds were overgrown and presented a 
fire hazard. 

 
Plaintiff’s Request for Judicial Notice filed 10/10/18 

 
 The court grants this unopposed request.  It takes judicial notice of the existence and 
contents of the attached exhibits. 
 
 Defendant’s Request for Judicial Notice filed 9/21/28 
 

The court grants this unopposed request.  It takes judicial notice of the existence and 
contents of the attached exhibits. 
 
 

  

12.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO STRIKE 4th Amended COMPLAINT 
FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 

 Defendants Alex Goldstein (“Goldstein”), individually, and dba First Strike Nutrition and 
New U Life, Inc.’s (“New U Life”) demurrer to Plaintiff George Najjar’s Fourth Amended 
Complaint (“FAC”) is overruled.   

MEET AND CONFER OBLIGATION 
   
 The parties did not meet and confer by telephone or in person, pursuant to CCP Section 
430.41.  However, Defendant’s counsel called Plaintiff’s counsel and left a message, identifying 
the causes of action and the problems he saw with each one.  Plaintiff’s counsel returned the 
call and left a voicemail, stating that he believed the FAC had been pled satisfactorily.  See 
Goldstein Decl., paragraphs 6-7; Rad Decl., paragraphs 2-8.  Given the parties have stipulated 
to amending the complaint three times, and Plaintiff’s counsel has heard Defendants’ remaining 
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concerns with the pleading, the court believes there has been a sufficient meet and confer and 
elects to decide whether the current pleading passes muster.   
 
REQUEST FOR JUDICIAL NOTICE 
 
 Defendants’ request for judicial notice of the FAC, filed June 22, 2018, is granted.  
See Evid. Code Section 452(d) 

BREACH OF CONTRACT (FIRST CAUSE OF ACTION) 

 The breach of contract cause of action is pled against all Defendants.  Defendants 
demur to the first cause of action on the ground that it is not sufficiently definite.  The elements 
of a breach of contract cause of action include:  (1) the contract; (2) plaintiff’s performance or 
excuse for nonperformance; (3) defendant’s breach, and (4) damages to plaintiff therefrom.  
See Wall Street Network, Ltd. v. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178.  
A contract will be enforced if it is sufficiently definite for the court to ascertain the parties’ 
obligations and to determine whether those obligations have been performed or breached.  
See Ersa Grae Corp. v. Fluor Corp. (1991) 1 Cal.App.4th 613, 623.  “To be enforceable, a 
promise must be definite enough that a court can determine the scope of that duty and the limits 
of performance must be sufficiently defined to provide a rational basis for the assessment of 
damages.”  See Ladas v. California State Automobile Ass’n (1993) 19 Cal.App.4th 761, 770. 

 Defendants contend that the FAC fails to sufficiently define the contract such that the 
court may understand the parties’ obligations to each other and ascertain whether those 
obligations have been performed.  Specifically, Defendants point to the “certain conditions 
precedent” that Najjar was obligated to perform and yet were not detailed in the pleading.  
(FAC, paragraph 42) 
 
 The breach of contract cause of action is certainly definite enough for the court to 
understand what Plaintiff has alleged regarding the parties’ obligations under the Partnership 
Agreement and whether they were performed.  The general allegations in the FAC are quite 
detailed, and the allegation regarding various “conditions precedent” appears in paragraph 45, 
which merely recounts the contents of the letter sent from Attorney Bowles to Najjar explaining 
Goldstein’s view of events.   
 
 The FAC alleges that Najjar performed all obligations on his part, “except those 
obligations that . . . Defendants prevented Plaintiff from performing by removing Plaintiff’s 
access from his email account and cutting Plaintiff out of the business and usurping control over 
the partnership business.”  (FAC, paragraph 44)  In the general allegations, Plaintiffs set out in 
detail the actions he took to perform under the Partnership Agreement.  Even if he did not, 
Plaintiff is allowed to plead his full performance generally in the pleadings.  Paragraph 45 clearly 
sets out the breaches of the Partnership Agreement by Goldstein.  (FAC, paragraph 45)  
The level of detail provided in the FAC is more than sufficient to allege a breach of oral contract.  
 
INTENTIONAL MISREPRESENTATION (SECOND CAUSE OF ACTION) 
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 This cause of action is pled only against Defendant Goldstein.  A complaint for 
intentional misrepresentation/fraud must allege the following elements:  (1) a knowingly false 
representation by the defendant; (2) an intent to deceive or induce reliance; (3) justifiable 
reliance by the plaintiff; and (4) resulting damages.  See CACI 1900; Service by Medallion, Inc. 
v. Clorox Co. (1996) 44 Cal.App.4th 1807, 1816 (combining misrepresentation and scienter as a 
single element).   

 Fraud is an intentional tort; it is the element of fraudulent intent, or intent to deceive, that 
distinguishes it from actionable negligent misrepresentation and from nonactionable innocent 
misrepresentation.  It is the element of intent which makes fraud actionable, irrespective of any 
contractual or fiduciary duty one party might owe to the other.  See City of Atascadero v. Merrill 
Lynch, Pierce, Fenner & Smith (1998) 68 Cal.App.4th 445, 482.  Each element of fraud must be 
pled with particularity.  See Conrad v. Bank of America (1996) 45 Cal.App.4th 133, 156.    

 Goldstein contends that Najjar has failed to meet the heightened burden of pleading 
fraud.  Defendant points to one paragraph – paragraph 53 – in the second cause of action and 
contends that it does not satisfy the particularity requirement.  Paragraph 53 is an allegation 
regarding one of many false representations alleged in the second cause of action.  (FAC, 
paragraphs 49, 50, 51, 52, 53)  Like the rest, it is sufficiently specific.   
 
 The FAC also alleges that Goldstein knew the true facts about these representations but 
made them anyway in order to use Najjar’s funds, his know-how, experience, business contacts 
and expertise and marketing efforts without any intention of following through with the 
partnership Goldstein had made with Plaintiff.  (FAC, paragraphs 59, 62)  The FAC further 
alleges that the actions Plaintiff took were in reliance on Goldstein’s representations and were 
reasonable and justifiable given that they had been friends for over 25 years.  (FAC, paragraphs 
7, 54, 55, 56, 57, 58)  Plaintiff would not have taken the actions he undertook had he known 
Goldstein’s representations were, in fact, false.  (FAC, paragraph 63)  Najjar learned he was 
defrauded in December 2017 when Goldstein reneged on the partnership agreement and 
denied Plaintiff all access to New U Life, its website, email address, Plaintiff’s own customers, 
bank account, etc.  (FAC, paragraphs 24, 25, 26, 27, 28, 29, 64)  Plaintiff suffered damages 
in the sum of at least $2 million dollars.  (FAC, paragraphs 32, 66)  Plaintiff also suffered 
a stroke as the result of the severe emotional distress, stress and anguish which resulted from 
Goldstein’s fraud.  (FAC, paragraph 65)  All of the elements of fraud are pled with 
sufficient specificity.   
 
 Additionally, demurring to a portion of a cause of action is improper.  See PH II, Inc. v. 
Superior Court (1995) 33 Cal.App.4th 1680, 1682 (“A demurrer does not lie to a portion of a 
cause of action); Pointe San Diego Residential Community, LP v. Procopio, Cory, Hargreaves & 
Savitch, LLP (2011) 195 Cal.App.4th 265, 274 (“A demurrer challenges a cause of action and 
cannot be used to attack a portion of a cause of action.”) 
 
FRAUD/NEGLIGENT MISREPRESENTATION (THIRD CAUSE OF ACTION) 
 
 The third cause of action for deceit is also pled only against Goldstein.  The elements of 
fraud that will give rise to a tort action for deceit are: (1) misrepresentation (false representation, 
concealment, or nondisclosure); (2) knowledge of falsity (or ‘scienter’); (3) intent to defraud, i.e., 
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to induce reliance; (4) justifiable reliance; and (5) resulting damage.  See Engalla v. Permanente 
Medical Group, Inc. (1997) 15 Cal.4th 951, 974.   
 
 Goldstein demurs to the third cause of action on the ground that deceit is not pled with 
sufficient particularity.  Goldstein points to one paragraph -- paragraph 71 -- as evidence of a 
conclusory statement of facts because Najjar fails to allege why Goldstein had no reasonable 
grounds for believing his statement was true.  Paragraph 71 provides: 

 
  At the time Plaintiff and Defendants entered into a partnership agreement,  
  Defendant Goldstein represented to the Plaintiff, without reasonable grounds for  
  believing it to be true, that he would contribute his product and grant an exclusive 
  license to New U Life to distribute and market the product as well as any   
  subsequently developed products.  Plaintiff Najjar would contribute his know- 
  how, experience in the field and business contacts.  Defendant Goldstein stated,  
  without reasonable grounds for believing it to be true, that profits of the business  
  would be split equally between the two partners and both partners would have  
  equal control of the business. 
 
(FAC, paragraph 71) 
 
 The FAC answers Goldstein’s question.  It alleges that Goldstein made the specific 
representation in paragraph 71 (and in other paragraphs (paragraphs 70 and 72)) because 
Goldstein wanted Najjar to rely on it and invest his funds, his know-how and business contacts 
and marketing efforts into New U Life.  (FAC, paragraphs 73, 74, 75, 7676, 77 and 78)  
The FAC also alleges that Goldstein did not fulfill the specific representations he had made, 
but reneged on his promises after Najjar had performed and after the business had launched 
and was successful.  (FAC, paragraphs 79, 80, 81 and 82)  Reneging on the promises is further 
evidence of their being made by Goldstein without any reasonable ground for their being true.   
 
 Goldstein also argues that the representations in the third cause of action are not 
actionable because they are representations of “opinion as to a future fact or occurrence” rather 
than a “past or existing material fact.”  
 
 Goldstein cites no authority for this proposition.  However, this is a correct statement of 
the law.  See CACI 1904.  To be actionable, a misrepresentation must be of an existing fact, 
not an opinion or prediction of future events.  Misrepresentations arise: (1) where a party holds 
himself out to be specially qualified and the other party is so situated that he may reasonably 
rely upon the former’s superior knowledge; (2) where the opinion is by a fiduciary or other 
trusted person; (3) where a party states his opinion as an existing fact or as implying facts which 
justify a belief in the truth of the opinion.  See Brakke v. Economic Concepts, Inc. (2013) 213 
Cal.App.4th 761, 769; Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 892.   
 
 These factors apply to the allegations made by Goldstein to Najjar.  Also, whether a 
statement is nonactionable opinion or actionable misrepresentation of fact is a question of fact 
for the jury.  See Furla v. Jon Douglas Co. (1998) 65 Cal.App.4th 1069, 1080-1081.  All of the 
elements of deceit are pled with specificity and are not merely nonactionable opinions. 
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 Additionally, Defendant cannot demur to a portion of a cause of action.  See PH II, Inc., 
supra, 33 Cal.App.4th at 1682 (“A demurrer does not lie to a portion of a cause of action); Pointe 
San Diego Residential Community, supra, 195 Cal.App.4th at 274 (“A demurrer challenges a 
cause of action and cannot be used to attack a portion of a cause of action.”) 
 
FRAUD/ SUPPRESSION OF MATERIAL FACT   (FOURTH CAUSE OF ACTION) 
 
 See above. 
 
CONSTRUCTIVE FRAUD 
 
 See above.  
 
FOR SPECIFIC PERFORMANCE/ENFORCEMENT OF PARTNER’S RIGHTS (SEVENTH 
CAUSE OF ACTION) 
 
 The seventh cause of action is pled only against Goldstein.  Goldstein demurs to this 
cause of action on the grounds that:  (1) the terms of the contract are not sufficiently definite to 
enforce, and (2) Plaintiff has not alleged why a legal remedy is inadequate.  Specific 
performance of a contract may be decreed whenever:  (1) its terms are sufficiently definite; 
(2) consideration is adequate; (3) there is substantial similarity of the requested performance of 
the contract terms; (4) there is mutuality of remedies, and (5) plaintiff’s legal remedy is 
inadequate.  See Blackburn v. Charnley (2004) 117 Cal.App.4th 758, 766.   
 
 As to the definiteness of the terms of the contract, this argument has already been 
addressed in connection with the first cause of action for breach of oral contract.  Paragraph 
121 alleges that a legal remedy is inadequate.  Whether that can proved is a matter for the trier 
of fact. 

COMMON COUNTS (ELEVENTH CAUSE OF ACTION) 

 The eleventh cause of action for common counts is alleged against all Defendants.  
Defendants demurrer to the common count cause of action on the ground that this is not an 
appropriate type of suit for this case.  Specifically, Plaintiff does not allege that Defendants were 
obligated to return the $30,000 Najjar invested in New U Life. 

 The common count is a general pleading which seeks recovery of money without 
specifying the nature of the claim.  See Title Insurance Co. v. State Board of Equalization (1992) 
4 Cal.4th 715, 731.  A common count is not a specific cause of action . . . rather, it is a simplified 
form of pleading normally used to aver the existence of various forms of monetary 
indebtedness.  See McBride v. Boughton (2004) 123 Cal.App.4th 379, 394.   

 Here, Najjar has alleged that he was acting pursuant to both an express oral partnership 
agreement with Goldstein to provide Najjar’s funds and services – business contacts, marketing 
expertise, etc.  Najjar alleges that he rendered those services, and those services benefitted 
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Goldstein.  See Ochs v. PacifiCare of California (2004) 115 Cal.App.4th 782, 794.  This cause of 
action is satisfactorily pled.   

DEFAMATION (TWELFTH CAUSE OF ACTION) 

 The twelfth cause of action for defamation is pled against all Defendants.  It includes 
some allegations that are not a part of the general allegations in the pleading.  The FAC alleges 
that commencing in December 2017, Defendants and their employees contacted Najjar’s 
distributors and other business associates and told them that Plaintiff had been “fired” from 
New U Life and would no longer be working there and that they should not contact him 
regarding the New U Life HGH Gel product.  (FAC, paragraph 138)  These statements are false.  
(FAC, paragraph 141)   

 A number of Plaintiff’s distributors and business associates called Najjar to find out why 
he had been fired and how he could be fired, if he was the co-founder of the company.  (FAC, 
paragraph 139)  These words were slanderous per se because they tended to injure Plaintiff in 
his profession and imputed to the Plaintiff either dishonesty, incompetence or unfitness for the 
job, due to the fact that he had been “fired.”  (FAC, paragraph 140)   

 Plaintiff has suffered loss to his reputation, shame, embarrassment, mortification and 
hurt feelings all to his general damages.  (FAC, paragraph 142)  Plaintiff has also suffered 
special damages, such that his ability to conduct business with the community has been 
affected.  (FAC, paragraph 143)  Defendants’ statement were malicious; Defendants 
purposefully chose to spread the false statements to Plaintiff’s business associates, friends 
and third parties in order to maximize damage to Plaintiff’s reputation and standing.  
(FAC, paragraph 144) 

 Defendants demur to the defamation cause of action on the ground that the allegedly 
defamatory statements are true based upon the pleading. 

 Defendants do not cite any authority for this argument.  However, truth is an absolute 
defense to any libel action.  See Campanelli v. Regents of University of California (1966) 44 
Cal.App.4th 572, 581-582; GetFugu, Inc. v. Patton Boggs LLP (2013) 220 Cal.App.4th 141, 154.   

 However, the FAC clearly pleads that Defendants’ representations to third parties that 
Najjar was “fired” is false.  The FAC sets out a complete theory of Defendants’ fraud on Plaintiff 
to “take over” New U Life and cut Najjar out of the business, after Plaintiff had fully performed 
his part of the bargain and after the company had launched and was successful.  Whether these 
allegations are, in fact, false will be up to the trier of fact.   

CONVERSION   (THIRTEENTH CAUSE OF ACTION) 
 
 The conversion claim is brought under Civil Code Sections 1033, 3336 and the common 
law.  It is pled against all Defendants. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/24/18 

 
 

- 17 - 

 Defendants demur to the thirteenth cause of action on the ground that the property 
alleged cannot be converted.  The FAC identifies the property as:  (1) Najjar’s email account 
that contained a list of valuable contacts and his distributor base; (2) $30,000 Najjar contributed 
to the start-up costs of New U Life; (3) 50% ownership in New U Life; (4) the New U Life website 
that Plaintiff had been instrumental in creating; (5) over 100 pages of training materials; (6) back 
office solutions; (7) distributor application forms; (8) customer application forms; (9) commercial 
customer application forms; (10) NDA agreements; (11) policies and procedures; (12) privacy 
policies; (13) corporate opportunity presentation; (14) compensation plan and (14) mission or 
vision statement for the company.  (FAC, paragraph 146)  
 
 Conversion is the wrongful exercise or dominion over the property of another.  See Lee 
v. Hanley (2015) 61 Cal.4th 1225, 1240.  It is generally acknowledged that conversion is a tort 
that may be committed only with relation to personal property.  See Munger v. Moore (1970) 
11 Cal.App.3d 1, 7.  Money cannot be the subject of a claim for conversion unless there is a 
specific, identifiable sum involved.  A generalized claim of money is not actionable as 
conversion.  See PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP 
(2007) 150 Cal.App.4th 384, 395.   
 
 Defendants cite no authority for why some of the items on Najjar’s list of property is not 
tangible personal property.  The FAC specifically contends that “Plaintiff was the owner of the 
proprietary materials that he had developed at the time of the conversion, since they were 
developed with the use of Plaintiff’s money and time.”  (FAC, paragraph 146)  The money 
alleged to be converted is also a set, identifiable sum.  Hence, conversion is sufficiently pled.   
   
 Additionally, Defendants again demur to a part of a cause of action, which is improper.  
See PH II, Inc., supra, 33 Cal.App.4th at 1682 (“A demurrer does not lie to a portion of a cause of 
action); Pointe San Diego Residential Community, supra, 195 Cal.App.4th at 274 (“A demurrer 
challenges a cause of action and cannot be used to attack a portion of a cause of action.”) 
APPOINTMENT OF A RECEIVER (FIFTEENTH CAUSE OF ACTION) 
  
 The appointment of a receiver claim is pled against all Defendants.  Defendants demur 
to this cause of action on the ground that Plaintiff has not pled any facts describing a scenario 
where a receiver would be appropriate.  Defendants acknowledge that CCP Section 564, 
entitled, “Grounds for Appointment,” provides for one applicable ground:  “(b)(9)  In all other 
cases, where necessary to preserve the property or rights of any party.”  However, Defendants 
state that this is not a cause where a receiver is necessary to preserve the rights of Plaintiff. 
 
 Plaintiff points to CCP Section 564(b)(1) as another possible ground for appointment of a 
receiver.  Section 564(b)(1) reads:  “A receiver may be appointed by the court in which an action 
or proceeding in pending, or by a judge thereof, in the following cases:  (1)  In an action . . . 
between partners or others jointly owning or interested in any property or fund, on the 
application of plaintiff, . . . and where it is shown that the property or fund is in danger of being 
lost, removed, or materially injured.   
 
 The FAC pleads facts that could satisfy either scenario number 1 or 9.  This court 
previously granted Plaintiff’s application for an injunction, in part.  The Court’s Order can be 
found on April 11, 2018.  In his Opposition, Najjar contends that Goldstein has not fully complied 
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with the preliminary injunction ordered by the court.  Specifically, Goldstein has not provided 
Najjar monthly bank statements and instructed Bank of America not to do so, as well.  The next 
step would be a request for appointment of a receiver under (b)(1) or (b)(9). Plaintiff has pled his 
entitlement to allege this potential relief. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON DEMURRER TO  4th Amended COMPLAINT 
FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 
 Defendants Alex Goldstein, individually, and dba Strike First Nutrition and New U Life, 
Inc.’s motion to strike portions of the second, third, fourth and sixth causes of action in Plaintiff 
George Najjar’s Fourth Amended Complaint (“FAC”) is granted in part and denied in part.  
While the motion is made by all Defendants, the aforementioned causes of action are alleged 
only against Defendant Goldstein.    
 
EMOTIONAL DISTRESS DAMAGES 
 
 Defendant Goldstein moves to strike the request for emotional distress damages in the 
second (intentional misrepresentation), third (negligent misrepresentation), fourth (suppression 
of material fact) and sixth (constructive fraud) causes of action.  Defendant cites to Civil Code 
Section 3343 (miscited in the brief as CCP Section 3343).  This section concerns recovery for a 
person defrauded in the purchase, sale or exchange of property.  It covers fraud in the 
inducement (which is the fraud and deceit alleged herein) and provides a number of types of 
recovery.   
 
 However, Civil Code Section 3343 it does not provide an exclusive list of the types of 
recovery that can be had from fraud.  Defendants also cite Branch v. Homefed Bank (1992) 6 
Cal.App.4th 793, 798 regarding the emotional distress damages requested in the third cause of 
action for negligent misrepresentation.  Branch held that damages for emotional distress are 
ordinarily not recoverable in an action for negligent misrepresentation when the injury other than 
emotional distress is only economic.   

 This is only true for negligent misrepresentation.  A plaintiff may recover damages for 
emotional distress caused by an intentional tortious interference with property rights, whether or 
not he or she suffered any personal injuries apart from the mental distress.  Thus, a plaintiff who 
as a result of a defendant’s intentional tortious conduct loses property and suffers mental 
distress may be able to recover damages not only for pecuniary loss, but also for mental 
distress.  See Gruenberg v. Aetna Insurance Co. (1973) 9 Cal.3d 566, 579; Crisci v. Security 
Insurance Co. (1967) 66 Cal.2d 425, 433-434; Lacher v. Superior Court (1991) 230 Cal.App.3d 
1038, 1049-1050.  Damages for emotional distress may also be recoverable in connection with 
a financial loss or risk of financial loss.  See Richardson v. Allstate Insurance Co. (1981) 117 
Cal.App.3d 8, 13. 
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 Courts have generally limited the right to recover for emotional distress concurrent with 
property damage or economic loss if the damage or loss was caused only by negligent conduct.  
See Sher v. Leiderman (1986) 181 Cal.App.3d 867, 883-885; State of California ex rel. Dep’t of 
Transportation v. Superior Court (1984) 159 Cal.App.3d 331, 337-338; Cooper v. Superior Court 
(1984) 153 Cal.App.3d 1008, 1012; Lee v. Bank of America (1990) 218 Cal.App.3d 914, 920 
(stating that California courts have limited emotional suffering damages to cases involving either 
physical impact and injury to plaintiff, or intentional wrongdoing by defendant).  Under this view, 
there can be no recovery for emotional distress arising solely from property damage, absent a 
threshold showing of some preexisting relationship or intentional tort.  See Erlich v. Menezes 
(1999) 21 Cal.4th 543, 554; Branch, supra, 6 Cal.App.4th at 797-801.  

 In this case, emotional distress damages from intentional wrongdoing are alleged in the 
second, fourth, and sixth causes of action.  The motion to strike emotional distress damages 
should be denied with respect to these causes of action.  The third cause of action alleges 
Plaintiff was damaged due Goldstein’s negligent conduct.  The motion to strike should be 
granted with respect to the third cause of action.   

AN IRRELEVANT SECTION 

 Defendant Goldstein moves to strike any reference to Civil Code Section 1572 (definition 

of actual fraud) in the second, third and fourth causes of action as irrelevant.  This motion is 

granted.  Civil Code Section 1572 is part of a defense to a contract because there is no consent 

due to fraud. Plaintiff should be citing Civil Code Sections 1709 and 1710, as Plaintiff obviously 

is not trying to avoid enforcement of the contract but is seeking to assert causes of action for 

fraud and deceit. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01341 
CASE NAME: DREVON VS. LIU 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALICE LIU, et al. 
* TENTATIVE RULING: * 
 
Defendants Alice Liu, Fortune Express Real Estate Investment, and Mike Su demur to each of 
the causes of action in plaintiffs Yroko Drevon and Omari Major-Nealy’s complaint.  This is a 
landlord tenant dispute, wherein plaintiffs allege that defendants failed to cure a number of 
habitability defects.  Plaintiffs allege eight causes of action: 1) retaliatory eviction, 2) breach of 
warranty of habitability, 3) breach of covenant of quiet enjoyment, 4) negligence, 5) nuisance, 6) 
intentional infliction of emotional distress (“IIED”), 7) withholding security deposit, and 8) 
violation of Business & Professions Code § 17200 et seq.  The demurrer is overruled in its 
entirety, as follows: 

Plaintiffs allege a number of habitability issues that defendants were allegedly aware of but 
failed to cure, including: dirty interior walls and large amounts of garbage, debris, and dog feces 
outside the property prior to the inception of plaintiffs’ tenancy; a clogged kitchen sink and leaky 
garbage disposal; loose stair railings; insect infestation due to inadequate window/door screens; 
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rodent infestation; a broken and unsafe stove; water leaks; and pervasive mold.  (Complaint 
¶¶ 17-25.)  Plaintiffs further allege that as a result of these issues, they suffered various injuries, 
such as autoimmune disease, allergies, nosebleeds, and insomnia.  (Complaint ¶ 26.) 

Defendants demur on the basis that the causes of action are uncertain or fail to state facts 
sufficient to constitute a cause of action.  (See Code of Civil Proc. § 430.10 (e)-(f).)   

The Court treats “the demurrer as admitting all material facts properly pleaded, but not 
contentions, deductions or conclusions of fact or law.”  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  Further, the Court gives “the complaint a reasonable interpretation, reading it as a whole 
and its parts in their context.”  (Id.) 

1) Retaliatory Eviction 

Retaliatory evictions are governed by Civil Code section 1942.5, “a remedial statute aimed at 
protecting tenants from certain types of abuses.”  (Barela v. Superior Court (1981) 30 Cal.3d 
244, 251.)  “Subdivision (c) of section 1942.5 provides that it is unlawful ‘for a lessor to increase 
rent, decrease services, cause a lessee to quit involuntarily, bring an action to recover 
possession, or threaten to do any of such acts, for the purpose of retaliating against the lessee 
because he or she has . . . lawfully and peaceably exercised any rights under the law.’”  (Id.) 

Here, plaintiffs alleged that they complained to defendants and Contra Costa County Code 
Enforcement regarding issues of tenantability, and that in retaliation, defendants allegedly failed 
to perform repairs, threatened eviction, and used intimidation to influence plaintiffs to vacate the 
premises.  (Complaint ¶ 36, 38, 39.)  Because the elements of retaliatory eviction have been 
sufficiently pled, the demurrer is overruled as to the first cause of action. 

2) Breach of Warranty of Habitability 

“[A] warranty of habitability is implied by law in residential leases in this state.”  (Green v. 
Superior Court of San Francisco (1974) 10 Cal.3d 616, 637.)  “This implied warranty of 
habitability does not require that a landlord ensure that leased premises are in perfect, 
aesthetically pleasing condition, but it does mean that ‘bare living requirements’ must be 
maintained.”  (Id.) 

The alleged defects in the property are sufficient to constitute a breach of the implied warranty 
of habitability, as they show the premises did not meet bare living requirements.  The demurrer 
is overruled as to the second cause of action. 

3) Breach of Covenant of Quiet Enjoyment 

A lease assigned to a tenant carries with it, “even in the absence of a special covenant for quiet 
enjoyment, an implied one binding upon the defendants during the continuation of the term.”  
(Pierce v. Nash (1954) 126 Cal.App.2d 606, 612.)  “Whether expressed or implied, this covenant 
means that a tenant shall not be wrongfully evicted or disturbed in his possession by the lessor.”  
(Id.) 

Here, plaintiffs allege that they were evicted because of the complaints they made about the 
defective condition of the property.  (Complaint ¶¶ 36, 38, 60.)  This constitutes a wrongful 
eviction in breach of the covenant of quiet enjoyment.  (See Civil Code § 1942.5.)  The demurrer 
is overruled as to the third cause of action. 

4) Negligence 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/24/18 

 
 

- 21 - 

“Every person is responsible for injuries caused to others by failure to use ordinary care or skill 
in management of his property.”  (Evans v. Thomason (1977) 72 Cal.App.3d 978, 984.)  “Among 
the criteria for determining whether a landlord acted with ordinary care in the management of his 
property are: the likelihood of injury, the probable seriousness of such injury, the burden of 
reducing or avoiding the risk, and his degree of control over the risk-creating defect.”  (Id. at pp. 
984-985.) 

Here, defendants were allegedly the owners and property managers of the subject property, and 
as such, owed a duty of care to plaintiffs as tenants of the property.  (Complaint ¶ 65.)  Plaintiffs 
allege that defendants failed to address a number of defects at the property, which created a 
hazardous living environment that ended up causing plaintiffs multiple injuries.  Accordingly, the 
demurrer is overruled as to the fourth cause of action.   

5) Nuisance 

“[T]he essence of a private nuisance is its interference with the use and enjoyment of land.”  
(Oliver v. AT&T Wireless Services (1999) 76 Cal.App.4th 521, 534.)  “The activity in issue must 
‘disturb or prevent the comfortable enjoyment of property.’”  (Id.)  Tenancy creates a sufficient 
property interest to confer standing for a nuisance action.  (Stoiber v. Honeychuck (1980) 101 
Cal.App.3d 903, 920.) 

Here, plaintiffs allege that defendants were made aware of yet failed to cure of a variety of 
habitability issues that interfered with their enjoyment of the land, including insect/rodent 
infestation and mold.  Therefore, the demurrer is overruled as to the nuisance cause of action 

6) IIED 

The elements of IIED were described in Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051: 

“A cause of action for intentional infliction of emotional distress exists when there 
is ‘(1) extreme and outrageous conduct by the defendant with the intention of 
causing, or reckless disregard of the probability of causing, emotional distress; 
(2) the plaintiff’s suffering severe or extreme emotional distress; and (3) actual 
and proximate causation of the emotional distress by the defendant’s outrageous 
conduct.’ A defendant’s conduct is ‘outrageous’ when it is so ‘extreme as to 
exceed all bounds of that usually tolerated in a civilized community.’ And the 
defendant’s conduct must be ‘intended to inflict injury or engaged in with the 
realization that injury will result.’”  

Here, that defendants allegedly knew of the various habitability defects and failed to address 
them is, at the very least, sufficient to constitute a reckless disregard of the probability of 
causing emotional distress to plaintiffs.  Plaintiffs allegedly suffered emotional distress, 
“including stress, worry, fear, mental anguish, anxiety, depression, discomfort, humiliation, and 
sleeplessness” as a result of defendants’ conduct.  (Complaint ¶¶ 87-88.)  Thus, the demurrer is 
overruled as to the IIED cause of action.     

7) Withholding Security Deposit 

Civil Code section 1950.5 provides “that a landlord (1) must return a tenant’s security deposit 
within the specified period after the termination of the tenancy, (2) may retain all or part of the 
security deposit as compensation for unpaid rent, repairs, and cleaning, and (3) must provide a 
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written accounting of any amounts retained within the specified period.”  (Granberry v. Islay 
Investments (1995) 9 Cal.4th 738, 744-745.) 

Here, plaintiffs allege that defendants wrongfully withheld the entirety of plaintiffs’ $3,800 
security deposit.  (Complaint ¶ 16, 96.)  Therefore, the demurrer is overruled as to this cause of 
action.   

8) Business & Professions Code § 17200 et seq. (“UCL”) 

“UCL action is an equitable action by means of which a plaintiff may recover money or property 
obtained from the plaintiff or persons represented by the plaintiff through unfair or unlawful 
business practices.”  (Cortez v. Purolator Air Filtration Products Co. (2000) 23 Cal.4th 163, 173.)  
“It is not an all-purpose substitute for a tort or contract action.  (Id.)  “[D]amages are not 
available under section 17203.”  (Id.) 

Here, plaintiffs allege that they paid more than the true rental value of the property because of 
the various defects that decreased its rental value, and that as a result, defendants received 
more rental income than they were entitled to.  (Complaint ¶¶ 103, 105.)  Accordingly, plaintiffs 
have sufficiently alleged an equitable action for the restitution of the rental funds overpaid.  
Plaintiffs are entitled to plead both equitable and legal remedies.  (See Smith v. Golden Eagle 
Ins. Co. (1999) 69 Cal.App.4th 1371, 1375 [“A party should be entitled to change alternative 
remedies until satisfaction of judgment . . . vindicates one of the inconsistent rights.”].)  The 
demurrer is overruled as to plaintiffs’ UCL cause of action. 

Plaintiffs’ Contractual Causes of Action 

Defendants further asserts that each of plaintiffs’ causes of action that rely on a theory of a 
contractual relationship fail because plaintiffs did not quote the contract verbatim or attach a 
copy of the contractual provisions to the complaint.  (See Otworth v. Southern Pac. 
Transportation Co. (1985) 166 Cal.App.3d 452, 459 [“If the action is based on an alleged breach 
of a written contract, the terms must be set out verbatim in the body of the complaint or a copy 
of the written instrument must be attached and incorporated by reference.”] (“Otworth”)) 

However, in disapproving the decision in Otworth, the Supreme Court held that “[i]n an action 
based on a written contract, a plaintiff may plead the legal effect of the contract rather than its 
precise language.”  (Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 
Cal.4th 189, 198-199.) 

Here, plaintiffs have pled the existence of a written lease agreement between the parties.  
(Complaint ¶¶ 10, 16.)  Therefore, the complaint sufficiently alleges liability based on the parties’ 
contractual relationship. 

Request for Judicial Notice 

Defendants’ request for judicial notice of the complaint and subsequent pleadings is granted. 
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15.  TIME:  9:00   CASE#: MSC18-01341 
CASE NAME: DREVON VS. LIU 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY ALICE LIU, et al. 
* TENTATIVE RULING: * 
 
Defendants Alice Liu, Fortune Express Real Estate Investment, and Mike Su move to strike 
allegations for punitive damages and attorney fees in plaintiffs Yroko Drevon and Omari Major-
Neily’s complaint.  This is a landlord tenant dispute, wherein plaintiffs allege that defendants 
failed to cure a number of habitability defects.  The motion to strike is denied.   

Under Code of Civil Procedure section 436, the Court may “[s]trike out any irrelevant, false, or 
improper matter inserted in any pleading” or “[s]trike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court.” 

Punitive Damages 

Defendants move to strike all allegations regarding punitive damages.   

Civil Code 3294, subdivision (a) describes the required showing for an award of punitive 
damages: 

In an action for the breach of an obligation not arising from contract, where it is 
proven by clear and convincing evidence that the defendant has been guilty of 
oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may 
recover damages for the sake of example and by way of punishing the 
defendant. 

Plaintiffs allege that defendants acted with oppression and malice. 

As used in section 3294, ““[m]alice” means conduct which is intended by the defendant to cause 
injury to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others.”  (Civ. Code § 3294(c)(1).  ““Oppression” 
means despicable conduct that subjects a person to cruel and unjust hardship in conscious 
disregard of that person’s Rights.”  (Id.) 

The Court does not find that defendants’ alleged conduct shows an intent to cause injury to 
plaintiffs.  Thus, punitive damages are applicable only if defendants’ alleged conduct was 
despicable.  “Used in its ordinary sense, the adjective “despicable” is a powerful term that refers 
to circumstances that are “base,” “vile,” or “contemptible.”  (College Hospital Inc. v. Superior 
Court (1994) 8 Cal.4th 704, 725.)    

Here, plaintiffs allege an array of habitability issues that defendants were allegedly aware of but 
failed to cure, including: dirty interior walls and large amounts of garbage, debris, and dog feces 
outside the property prior to the inception of plaintiffs’ tenancy; a clogged kitchen sink and leaky 
garbage disposal; loose stair railings; insect infestation due to inadequate window/door screens; 
rodent infestation; a broken and unsafe stove; water leaks; and pervasive mold.  (Complaint 
¶¶ 17-25.)  This alleged disregard of plaintiffs’ health and well-being constitutes despicable 
conduct and is sufficient to allow an award of punitive damages.          

Attorney Fees 
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Defendants also move to strike plaintiffs’ allegations for attorney fees.   

“It is the general rule that attorney’s fees are not recoverable from the opposing party in the 
absence of an express statutory provision or a contractual agreement that they be paid.”  
(Reid v. Valley Restaurants, Inc. (1957) 48 Cal.2d 606, 610; Code of Civ. Proc § 1021.) 

Here, plaintiffs allege that they entered into a written lease with defendants providing that “[i]n 
any action or proceeding arising out of this Agreement, the prevailing party between Landlord 
and Tenant shall be entitled to reasonable attorney fees and costs.”  (Complaint ¶ 16.)  Because 
plaintiffs allege the existence of a contractual agreement stating that attorney fees will be paid 
by the prevailing party, the allegations for attorney fees are proper.   

Request for Judicial Notice 

Defendants’ request for judicial notice of the complaint and subsequent pleadings is granted. 

 

  

16.  TIME:  9:00   CASE#: MSC18-01555 
CASE NAME: NEED  VS.  RYZE CLAIM SOLUTIONS 
HEARING ON MOTION TO DISMISS OR STAY ACTION 
FILED BY RYZE CLAIM SOLUTIONS LLC 
* TENTATIVE RULING: * 
 
Defendant RYZE Claim Solutions, LLC (“RYZE”) moves to dismiss or stay this action pursuant 
to Code of Civil Procedure sections 410.30 and 418.10 on the grounds that California is an 
inconvenient forum.  The motion to dismiss or stay the action is denied. 

Plaintiff Jerome Nedd (“Nedd”) formerly worked for RYZE in California and brought this action 
alleging various violations of the Fair Employment and Housing Act (“FEHA”).  RYZE asserts 
that Indiana is the proper location for this litigation pursuant to a forum selection clause 
contained in Nedd’s employment agreement.  (See Marx Dec. Ex. A p. 4.)  

“Our law favors forum selection agreements only so long as they are procured freely and 
voluntarily, with the place chosen having some logical nexus to one of the parties or the dispute, 
and so long as California consumers will not find their substantial legal rights significantly 
impaired by their enforcement.  (America Online, Inc. v. Superior Court (2001) 90 Cal.App.4th 1, 
12.)  “However, a forum selection clause will not be enforced if to do so would bring about a 
result contrary to the public policy of this state.”  (Intershop Communications AG v. Superior 
Court (2002) 104 Cal.App.4th 191, 200.)   

The Court finds that the enforcement of the forum selection clause would go against the state’s 
public policy expressed in at least two statutes. 

Labor Code section 925, subdivision (a) states that “[a]n employer shall not require an employee 
who primarily resides and works in California, as a condition of employment, to agree to a 
provision that would . . . [r]equire the employee to adjudicate outside of California a claim 
arising in California.”  Moreover, “[a]ny provision of a contract that violates subdivision (a) is 
voidable by the employee, and if a provision is rendered void at the request of the employee, 
the matter shall be adjudicated in California and California law shall govern the dispute.”  
(Lab. Code § 925(b).)   
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However, subdivision (f) provides that section 925 only applies “to a contract entered into 
modified, or extended on or after January 1, 2017.”  The employment agreement here provided 
that it would commence on May 5, 2014 and automatically renew by one year each subsequent 
year, subject to the termination provisions.  (Marx Dec. Ex. A.)  The contract was terminated on 
March 28, 2017.  Thus, the last date where the contract was extended occurred on May 5, 2016, 
prior to January 1, 2017.   

While it is apparent that the provisions of section 925 do not directly apply to the present 
employment agreement, they nevertheless provide insight into our state’s policy aimed at 
prohibiting employers from requiring that California residents and workers agree to litigate their 
claims in a different forum as a prerequisite to employment. 

Furthermore, Government Code section 12965 reveals the Legislature’s policy for allowing 
persons who bring FEHA actions a wide choice of venues.  The Supreme Court elaborated on 
this point in Brown v. Superior Court (1984) 37 Cal.3d 477, 486:  

Section 12965, subdivision (b) affords a wide choice of venue to persons who 
bring actions under the FEHA.  This choice maximizes the ability of persons 
aggrieved by employment discrimination to seek relief from the courts, and it 
facilitates the enforcement of the FEHA. 

In addition, venue is an important consideration for a plaintiff in an employment 
discrimination suit.  Where the case is to be tried impacts on the cost of the 
litigation.  Victims of employment discrimination are frequently unemployed -- 
many times as the result of the alleged discrimination.  They often lack financial 
resources.  For such individuals, the costs of litigation pose a formidable barrier 
to the filing and prosecution of an FEHA action.  The Legislature recognized this 
barrier and sought to alleviate it by providing these persons with a wide choice 
of venue. 

Here, Nedd resided and worked in California during the employment period in question.  
In addition, he understood that he was required to sign the employment agreement as a 
condition of his employment.  (Nedd Dec. ¶ 3.)  Despite Nedd’s attempts to bring this action in 
his county of choice, the contract purports to require litigating in Indiana.  To require Nedd to 
litigate in Indiana would go against the policies set forth by the Legislature in Labor Code 
section 925 and Government Code section 12965.  Accordingly, the Court declines to defer to 
the forum selected in the employment agreement.    

Request for Attorney Fees 

Because the Court finds that Labor Code section 925 does not directly apply due to time when 
the employment agreement was renewed, Nedd’s request for attorney’s fees under subdivision 
(c) is denied.   

Judicial Notice 

RYZE’s request for judicial notice of the order of the United States District Court, Eastern District 
of California granting RYZE’s motion to transfer in Billings v. RYZE Claim Solutions, LLC, 2018 
WL 2762117 is granted. 
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17.  TIME:  9:00   CASE#: MSL17-03071 
CASE NAME: WEISS VS. BAUER 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended CROSS-COMPLAINT 
FILED BY DAVID BAUER 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  A First Amended Cross-Complaint will be filed by stipulation. 

 

  

18.  TIME:  9:00   CASE#: MSL18-01120 
CASE NAME: SAFEAMERICA VS. AMAYA 
HEARING ON MOTION TO COMPEL RESPONSES TO DEMAND FOR INSPECTION 
FILED BY SAFEAMERICA CREDIT UNION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

19.  TIME:  9:00   CASE#: MSL18-01120 
CASE NAME: SAFEAMERICA VS. AMAYA 
HEARING ON MOTION TO COMPEL RESPONSES TO INTERROGATORIES 
FILED BY SAFEAMERICA CREDIT UNION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

20.  TIME:  9:00   CASE#: MSL18-01120 
CASE NAME: SAFEAMERICA VS. AMAYA 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY SAFEAMERICA CREDIT UNION 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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21.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS  VS.  STATE OF CALIFORNIA 
HEARING ON EX PARTE APPLICATION FOR LEAVE TO INTERVENE 
PER ORDER FILED 10-02-18 
* TENTATIVE RULING: * 
 

The motion of Wood Environment and Infrastructure Solutions to intervene in this matter 
is denied.  

 
“An intervention takes place when a nonparty, deemed an intervenor, becomes a party 

to an action or proceeding between other persons by  . . . (2) Uniting with a defendant in 
resisting the claims of a plaintiff.”  (CCP § 387 (b).)  Code of Civil Procedure section 387 
contains provisions describing when an order permitting intervention is mandatory and when it is 
permissive.  It is mandatory when “(A) A provision of law confers an unconditional right to 
intervene [or] (B) The person seeking intervention claims an interest relating to the property or 
transaction that is the subject of the action and that person is so situated that the disposition of 
the action may impair or impede that person’s ability to protect that interest, unless that person’s 
interest is adequately represented by one or more of the existing parties.”  It is permissive “if the 
[proposed intervenor] has an interest in the matter in litigation, or in the success of either of the 
parties, or an interest against both.”  (CCP § 387 (d)(2).)  Wood claims intervention is mandatory 
under CCP § 387 (d)(1)(B) and permissive under 387 (d)(2). 

 
The court finds and concludes that an order permitting intervention is not mandatory 

here.  Wood’s interest is to maintain the award of the Contract to itself.  That is also Caltrans’ 
interest.  The court finds that Wood’s interest will be adequately represented by Caltrans.  Wood 
has presented no evidence to the contrary, minimal or otherwise.  (See Arakaki v. Cayetano (9th 
Cir. 2003) 324 F.3d 1078, 1086-1087 (“When an applicant for intervention and an existing party 
have the same ultimate objective, a presumption of adequacy of representation arises. . . . 
There is also an assumption of adequacy when the government and the applicant are on the 
same side.”)  Wood has no valid interest in defending an unfair bid selection process, and 
Caltrans will do everything Wood would to argue the process was fair, rather than unfair. 
 

In its discretion, the court also declines to permit intervention on a permissive basis.  
“To support permissive intervention, the proposed intervener's interest must be direct rather 
than consequential . . . [This means] . . . that the interest must be of such a direct and 
immediate nature that the moving party will either gain or lose by the direct legal operation and 
effect of the judgment.  A person has a direct interest justifying intervention in litigation where 
the judgment in the action of itself adds to or detracts from his legal rights without reference to 
rights and duties not involved in the litigation. . . . Conversely, [a]n interest is consequential and 
thus insufficient for intervention when the action . . . does not directly affect it although the 
results of the action may indirectly benefit or harm its owner.”  (Lindelli v. Town of San Anselmo 
(2006) 139 Cal.App.4th 1499, 1505 (emphasis added and internal quotations omitted).) 

 
Wood will not suffer a direct loss of the contract if relief is granted here.  It will simply not 

be awarded the contract based on an unfair selection process.  If it ultimately fails to win the 
contract, that will occur because its bid is less meritorious than Alta Vista’s, not because the 
court grants relief in this action. 
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Further, allowing Wood to intervene is likely to expand the scope of this litigation and 

delay it.  “Intervention is not necessary or desirable when the intervener's interests are 
adequately represented, as it would serve only to complicate and delay the litigation for no good 
reason.”  (Ziani Homeowners Assn. v. Brookfield Ziani LLC (2015) 243 Cal.App.4th 274, 282.) 

 

 

 
ADD-ON 

 

22.  TIME:  9:00   CASE#: MSC17-01531 
CASE NAME: FRANCISCO SIOSON VS. WELLS FARGO 
HEARING ON: FURTHER CMC TO SET A MEDIATION TIMELINE AND/OR TRIAL 
FILED BY FRANCISCO J. SIOSON, PRISCILLA S. SIOSON 
* TENTATIVE RULING: * 
 
Appearance Required.  Counsel may appear by CourtCall if the Tentative Ruling for Line No. 4 
is not argued. 

 

 

 


